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‘Radicalisation’ and punishments are both part of educational processes. Both of them, then, follow some kind of philosophy or rationale. But while the philosophy of ‘radicalisation’ aims at indoctrination, that of punishments, at least in western civilised society, aims at empowering. This is more so of non-custodial, or community, punishments. The question is: Is the sway of empowerment commanding enough so as to neutralise the muscle of indoctrination? 
In this paper, this question will be answered in relation to Malta. Thus, the research will be divided into three main parts: first, an analysis will be made of the emergence of terrorism in Maltese society examining successively the various stages of development (Part 1); next, a review of the phases by which the concept of community punishments had been introduced in Malta (Part 2); and finally, some conclusions will be appraised regarding the impact of ‘radicalisation’ on community punishments (Part 3).
PART 1 – ‘Radicalisation’
Fanaticism has existed since time immemorial, but it rarely flowed into overt acts of terrorism. Of course, private or individualised feuds due to fanaticism have always occurred, but not on open and sophisticated levels. In Malta this characterises an age, which may be considered to be the apex of an ideological intensification, and consolidation of resources, during the 1980s. Accordingly, the promotion of extremist views has lead to a growth in terrorist beliefs with some people becoming involved in actual terrorist activity. 


In what follows, the five progressive stages of this phenomenon will be analysed, together with an assessment of the salient incidents recorded: first, the political bi-polarisation that occurred from the 1930s and 1940s (1.1); next, the whole education system of the 1950s that indoctrinated rather than empowered (1.2); further, the hate culture that evolved during the 1960s and 1970s (1.3); then, the collapse of any moral values during the 1980s, resulting in a surge of terrorism (1.4); additionally, the transformation of the economy in the 1990s that shifted ideological interests and perspectives (1.5); and finally, a review of the most serious acts of terrorist violence that occured in Malta (1.6).
1.1. – Political bi-polarisation
Political rivalry in Malta commenced around the second decade of the 20th century. During the last years of the 19th century, religious bands in villages and towns began to be set up in connection with the feasts of patron saints. According to a contemporary (Emmanuel Dimech, Il Bandiera tal-Maltin: 1913), rival enmity first began at Valletta between the King’s Own Band Club (championing the feast of St Dominic on August 4th) and La Valette Band Club (championing the feast of St Paul on February 10th). Subsequently, it quickly spread to the other towns and villages where local people emulated their revered city-dwellers. Later, these well-established band clubs became the patrons of the political parties. This was in the wake of Malta’s first self-government and first general elections in 1921, when the political parties transformed themselves from compact elite clubs into widespread popular organisations. The rivalry, and sometimes the enmity, between opposing factions infiltrated within the social fibre by the progressive development of an intricate and subtle code of customs and practices that characterised each faction or sympathetic group of factions. The political aspect of this dynamism was further intensified by the progressive extension of the voting franchise (from the 1880s) and the development of party bi-polarism (from the 1930s).
By the tremendous success that, from 1922 onwards, Mussolini seemed to be having in close-by Italy, and then, between 1939 and 1945, by the onset of World War II, the stage had been set for the hate culture that developed during the ’60s and ’70s, between the Socialists and the Nationalists. Structurally, the enmity that ensued between these two factions on a national level replicated that that existed on the town and village level. Indeed, the former was an outgrowth of the latter.

1.2. – Indoctrination vs. empowerment
The education system that pursued during the 20th century had been, of course, controlled by the British colonial government, who continually saw any Italianate or Catholic link as rival to his claim to local sovereignty. During the latter half of the 19th century, the British welcomed anti-papal Italian refugees, and Garibaldi himself, who were fighting for the unification of Italy under the rule one king. That policy, however, backfired when the success of the Republicans sent over a wave of staunch Catholic expatriates, including zealous Jesuits. Ultimately this did not help the colonial government, for the fighting tactics of the political deportees left their mark on local sensitivities, who, whether Socialist or Nationalist, used them against British domination.
In the post-war period the British tried to consolidate their grip on the young minds of the Maltese through the schools. Already before the war they had tried to eradicate Italianate influence from the education system, especially by substituting the teaching of Maltese instead of Italian. But Italian was the language of the courts, the professional classes and the clergy, and here the British had no power. However, the war did what legislation could not do. Italy’s bond with Hitler’s Germany and their heavy attacks on Malta, meant that Fascism or anything Italianate was definitely out of fashion. Though socialism was another matter altogether, here the British could solidly rely on the Church for support. 

All in all, then, education was a means of propaganda and mind programming. It was never intended to empower people. On the contrary, its sole intent was to encode a way of thinking that was decidedly at the service of colonial and ecclesiastical goals. This only impoverished the minds of the young and, instead of seeking to their emancipation, made them pray to the foolish whims of compromised politicians and the reckless quibbles of childish band clubs.
1.3. – Hate culture
During the early ’60s a battle of ideologies occurred. This was between the conservative and reactionary forces, mainly featuring the Catholic Church and the Nationalist Party (PN; conservative) and the progressive and liberal forces, mainly represented by the Malta Labour Party (MLP; Socialist) led by Dom Mintoff. Temporarily the battle was won by the former; but, from the early ’70s onwards, the day was carried by the socialists. Meanwhile, in 1964 the British relinquished their colony and the leniency on security gave foreign militants the occasion to play their lethal games in Malta. These forces included the Palestinians, the Israelis, the Italian Mafia, the Mossad and others. In fact, in Malta we had our share of Arab shootings, Israeli frame-ups and shootings, Mafia killings, Mossad murders and Palestinian terrorism and bombings.

While Mintoff was in power frantically transforming backward Malta into a significant, modern and industrialised country, he was ferociously opposed on all fronts by the defenders of the status quo. This gave the new PN leadership, headed by Edward Fenech Adami, a convenient excuse to whip up an odium that brought about terrifying consequences. The two opposing sides had, by now, settled into their trenches, but the war tactics of Fenech Adami were tinged with a malevolence that made their opponents play in their hands. These tactics included the ploy of playing the victim while callously provoking bloodshed; and the socialists were inconsiderate enough to fall headlong for the trick. If the ’60s were an age of rude affront, and the ’70s one of coarse thuggishness, the ’80s were an age of venomous combat. The ’70s saw mostly the activity of MLP muggers, the PN hoarding of armaments and a PN murder. The ’80s, however, saw MLP murders and in-killings, PN bombings, mugger activity, murders, in-killings and shootings, and police frame-ups, murders and shootings.
1.4. – Religious collapse and emergent economy
Although the price paid was indeed exuberant, Fenech Adami’s ploy was politically a winning card. While the MLP’s standing and reputation were fatally tarnished, his party succeeded in dominating the political scene from the latter half of the ’80s all through the ’90s and beyond. By this time, the Catholic Church had lost its identity and relevance. Up till the ’60s it had been a most worthy player in internal politics, but after Independence it failed to adapt to the times. Having, throughout the ’70s and ’80s, buried its head in the sand, in the ’90s it emerged void of respect and followship. In post-Independent Malta religion did not sell anymore. The Protestant English had gone and no need of any counter-belief was needed any longer. Besides, the dearth and paucity that accompanied British rule had ended and suddenly the rewards beyond the grave grew thin in relation to the earthly ones. Additionally, why trust and believe in a Church that had contested and fought every single attempt to emancipate a people and develop its country’s resources? a Church that stood silently aside just to please its political friends when the clenches of violence were gripping the nation by its neck? The god of the Church seemed unreliable. The god of Malta’s freedom and economic boom promised to be more dependable.
While the Conservatives ruled practically unopposed into the new millennium, physical violence, both stealthily or overtly, became unnecessary. Indoctrination and fanaticism had played their part well in the political contest that ensued, but was now, in the ’90s, became redundant. In the past they were indispensible to stir up a violent situation that begged for a peacemaker. When power was secured, the game was over: the self-made ‘peacemaker’ stopped his stirrings and delivered upon his fabricated promises. Simultaneously, he shrewdly rammed home the message that all opposition to the new peaceful age was “criminal”: not simply illegal but iniquitous, senseless and outrageous. This sealed his triumph.
1.5. – Shifting ideological interests
The hegemony of the Conservatives for over 25 years after the 1998 elections saw a pronounced relaxation in violent party contention while the Socialists struggled hard to regain their tarnished reputation. This was now the age of sensible talk and calculated PR exercises. This attitude was consolidated after Malta joined the European Union in 2004. Politics began to be done in a more civilized manner, abandoning once and for all, it seems, the terrorist tactics of the ’60s, ’70s and ’80s. The political agenda had categorically shifted to more economic matters.
During this period, the ideological stance of both the Conservatives and (as they now called themselves) the ‘New Labour’ moved to more centralised positions, probably considering it politically now unfeasable to hold radical guiding principles. Consequently, the political polorization of past decades had come to an end, opening up the field to more sober strategic methods of action. This attitude was pursued to the point that, in many respects, the political parties began to share common views on various points of policy. Both the 2003 general elections and the referendum called to decide Malta’s accession to the European Union were contested in this non-belligerent and mostly non-violent and peaceful spirit.
1.6. – Chronicle of terrorist incidents

The following list documents the terrorist acts of violence in Malta from the early ’60s onwards. It gives the date or approximate date of the incidents, the alleged agents involved and the event in question. As regards the second column, this is the most sensitive. The agents or the causes listed must be taken to be possible (not even probable). The reason being that much contestation concerning these details has been made over time, including no little political squabbling over them. Indeed, as happens so often in such cases, the facts have never been conclusively settled, not even when they were challenged and disputed in court.
The list has been compiled from many sources, including newspaper reports and Internet testimonials. One basic source had been a person closely involved in some of the incidents themselves. This person had asked the present researcher not to be named, and so it shall be. For the sake of reliability, the basic information provided by this person has been thoroughly checked out with available data from secondary records.

It must be said that the list does not make any claim to being exhaustive. During some periods, especially through the ’80s, terrorist acts of violence, including many minor ones, have been so frequent that some incidents may have been missed. Moreover, sometimes it has been very difficult to distinguish acts of violence specifically aimed at terrorising a select (political) group, acts of violence that were committed as retaliation for previous acts of violence, and acts of violence committed for personal reasons involving high-profile (political) personas. As a general rule, only the ones that fell into the first and second categories were included in the list.

As may be noted, the terrorist acts of violence connected to Malta involved Maltese, Libyans, Egyptians, Libanese, Israelis, Palestinians and Sicilians.
	Date
	Alleged agents
	Event

	1961 Nov 24
	PN shooting
	A delegation of Socialist International, composed of Ake Fors (Swede), Gordon Peretz (Israelite) and Ludwig Manzger (West Germany), were having talks in Malta. The delegation was shot at while on its way to a meeting with representatives of the Malta Labour Party. The driver was hit and injured.

	1970s
	PN armaments
	Another considerable arms cache together with electronic equipment was found in a store of a Nationalist sympathiser, a certain Vella (from Qormi?), who owned a haulage firm. 

	1970s.
	MLP muggers
	Independence-day demonstrations were disrupted year after year in what became an annual event of rival stone throwing. 

	1970s.
	MLP muggers
	The Nationalist Party club in Floriana was reputedly attacked over a hundred times. 

	1970s?
	PN armaments
	At the Nationalist party head quarters a cache of arms was allegedly found hidden in one of the offices. 

	1977 Dec 29
	PN murder
	A letter bomb was delivered to Labourite Dr Edwin Grechxe "Grech:Edwin; Prof, Minister"’s home, then a strike breaker who had decided to ignore the Medical Unions directives to strike. The bomb killed his young daughter, Karen, who opened the letter. 

	1977 Nov 19
	MLP muggers
	Thugs of a socialist leaning attacked students at the University of Malta and disrupted their graduation.

	1979 Oct 15
	MLP muggers
	The Times’ building was gutted and set on fire by MLP supporters.

	1979 Oct 16
	MLP muggers
	The home of the Leader of the Opposition was gutted and wife and mother manhandled and hurt by MLP supporters.

	1980 early
	Arab shooting
	The Israeli Ambassador’s car was shot at several times in Sliema. Her assailant failed miserably and she later joked about him being a particularly bad shot. 

	1980 Jul 27
	PN bombing
	Bomb placed outside the private residence of Dr Lawrence Pullicino,xe "Pullicino:Lawrence; Commissioner Police" Commissioner of Police. 

	1980 Jul 31
	Police murder
	Terrorist suspect Nardu Debono xe "Debono:Nardu; suspect"died while allegedly being interrogated about a bomb placed outside former Police Commissioner Dr Lawrence Pullicinoxe "Pullicino:Lawrence; Commissioner Police"’s residence. Dr Pullicinoxe "Pullicino:Lawrence; Commissioner Police" was later accused of the murder and awarded a 15-year incarceration sentence (11 March 1993). 

	1980s
	PN rivalry
	John Psaila Il-Pupa, a Labourite turned Nationalist, becomes a victim of a car-bomb.xe "Cutajar:George; Dr" Later he died tragically in mysterious circumstances (fall from a rooftop after a police chase over an alleged burglary).

	1980s
	PN bombing
	Bomb for Joe Zammit,xe "Zammit:Joe; Director Trade" Director of Trade.

	1980s
	PN bombing
	Bomb for Major Grech,xe "Grech:Major; election commissioner" the Electoral Commissioner.

	1980s
	PN bombing
	Bomb for Albert Mizzi,xe "Mizzi:Albert; Chairman Air Malta" Chairman of various corporations including Air Malta.

	1980s?
	Palestinian bombing
	A yacht allegedly belonging to a PLO sympathiser and berthed in Malta was detonated with enough explosives to blow out the entire Marina. They were also fortunate that some tourists had reported unusual activity by a group of frogmen on a dinghy which prompted the eventual investigation and subsequent revelation. The Captain of the yacht was eventually reported missing in Cyprus and many years later found in an Israeli prison, after which he incidentally became the first Head of the newly formed Palestinian Navy. 

	1980s?
	Israeli shooting
	A car which should have been carrying a Palestinian official was shot at in Gzira killing the unfortunate victim of mistaken identity. The Arab assailant was caught but later managed to escape from prison with Louis Bartoloxe "Bartolo:Louis" who had also been charged with murder of the notorious John Bondinxe "Bondin:John" Il-Fuselluxe "Fusellu". 

	1980s?
	Israeli frame-up
	A junior Israeli diplomat made a report to a police officer alleging that, while he was playing basketball with a local team, a Palestinian student had stolen his keys, a most unlikely story indeed. As a result of this allegation, and because of the pressure the Israeli Embassy put on the Maltese authorities, a large number of Palestinian students were rounded up and deported arbitrarily. Many years later the police officer who had allegedly made this recommendation on grounds of national security was responsible for the deportation of a Palestinian diplomat that created yet another stir. 

	1981
	PN muggers
	Just before the elections a paramilitary security group was organised by the Nationalists called Tal-Gakketta Blue or ‘Blue Jackets’xe "Tal- Gaketta Blue or Blue Jackets" that also included many ex police officers. Many were reinstated in the force after the 1987 elections despite previous disciplinary infringements.  A number of police officers facing criminal charges received government pardons and some were reinstated in spite of the former criminal charges they faced.

	1981 Mar 10
	PN murder
	Labour supporter, John Bondin Il-Fusellu, was murdered. Later, the person allegedly responsible and accused of the murder, a former Nationalist Party activist Louis Bartoloxe "Bartolo:Louis", escaped from prison and went xe "Bartolo:Louis"abroad. Later he returned to Malta after the Nationalists were elected and was subsequently acquitted of the Bondinxe "Bondin:John" murder. 

	1981 Sept 3
	MLP rivalry
	Accountant Lino Manfré, whose clients include various MLP high profile people, dies in mysterious circumstances at St Lukes’ Hospital.

	1982
	PN bombing
	Bomb at Mosta house of Joe Camilleri,xe "Camilleri:Joe; Secretary Prime Minister" Private Secretary to Mintoff.

	1982 Feb 15
	MLP rivalry
	Accountant Lino Cauchi, former partner of Lino Manfré (who died in mysterious circumstances), disappears. Two days later his briefcase is found. Sawn off body parts, later identified by an Australian expert as those of Cauchi, were found almost four years later, on November 15, 1985, at Buskett. The court’s report confirms this information four years later, on March 20, 1989. Cauchi’s funeral is held on April 24, 1989, more than seven years after his disappearance.

	1983 Sept 30
	MLP rivalry
	Bomb explodes on the doorstep at Swieqi of a certain Joe Borg, a Labourite businessman in real estate.

	1984 Sept 29
	MLP muggers
	The Church’s Head Quarters just opposite the Police Head Quarters and the Law Courts were attacked and ransacked.

	1984, May 18
	MLP rivalry
	Wilfred Cardona found shot to death in a field at Mosta.

	1985?
	MLP rivalry
	A bomb explodes outside the residence of Labourite businessman Joe Pace.

	1985 Dec
	PN bombing
	Bombs at Qrendi, Mqabba and Sliema Police Stations. Four policemen and girl injured in latter incident. 

	1985 Nov 23-24
	Palestinian hijack
	Together with the 1988 Lockerbie tragedy, this incident is possibly one of the two most serious terrorist act of violence to come in contact with Malta. EgyptAir jetliner Boeing 737 on flight 648 was hijacked to Malta by Palestinian militant Omar Mohammed Ali Rezaq, a member of the Abu Nidal terrorist group. The hijacking of the jetliner parked on the ground in Malta ended violently as Egyptian commandos stormed the plane. Fifty-eight people died in the raid, in addition to two others killed by the hijackers. Ali Rezaq was imprisoned in Malta for 7 years and then released. The US FBI apprehended him in Nigeria in 1993 and he was convicted by a US federal jury in 1996 and sentenced to life in prison.

	1986 Nov 30
	MLP/Government repression
	An estimated 30,000 PN supporters were violently barred from holding a meeting at Zejtun, an MLP stronghold. Only a day before the Constitutional Court had revoked a ban imposed by government on the PN to hold meetings at the town. The PN supporters were attacked by MLP diehards supported by the police and government. 23 persons were injured.

	1986 Dec
	Police frame-up
	Pietru Pawl Busutill, a Nationalist sympathiser, was accused of the murder of Raymond Caruana. This led to a campaign to exonerate the allegations and subsequent charges in Court, not only denying their veracity, but implying that it was a political frame-up to tarnish the Nationalist image and that the police conjectured the whole event in conspiracy with the actual killers. Pietru Pawl was later acquitted of all charges.

	1986 Dec 5
	MLP murder
	A stray bullet fired at the Nationalist Party club in Gudja just before the 1987 elections mortally wounded Raymond Caruanaxe "Caruana:Raymond", a Nationalist who was in the club. Nicholoas Ellul Iċ-Ċaqwes, who was later arraigned on the murder, died prematurely and in mysterious circumstances before his scheduled trial while the Nationalists were in government.

	1987
	PN bombing
	Dr George Cutajarxe "Cutajar:George; Dr", defending the interests of a certain well-known Nationalist Martin Gaffarenaxe "Gaffarena:Martin; businessman" (accused of planting a bomb outside a police station and another outside a school) becomes a victim xe "Gaffarena:Martin; businessman"of a car-bomb himself.

	1987
	PN bombing
	Martin Gaffarenaxe "Gaffarena:Martin; businessman", a known Nationalist, accused of planting a bomb outside a police station and another outside a school. The case was later portrayed as a fram-up by the police. In 2001 the Nationalist government financially compensated Gaffarena in exchange for his relinquishing his legal rights to proceed against the government.

	1987 Apr 6
	Police shooting
	Police fire on crowd at Rabat after a Nationalist mass meeting just before the general elections of May.

	1988 Dec 21
	Libyan bombing
	Together with the 1985 EgyptAir tragedy, this incident is possibly one of the two most serious terrorist act of violence to come in contact with Malta. Pan Am Flight 103’s Boeing 747-121 transatlantic flight from London's Heathrow Airport to New York's JFK Airport, was exploded over the town of Lockerbie, Scotland. 270 people from 21 countries, including 11 people in the town of Lockerbie, died in the incident. One of the indicted, later acquitted, was Lamin Khalifah Fhimah, the station manager of Libyan Arab Airlines in Malta’s Luqa airport. Investigators also discovered that the unaccompanied Samsonite suitcase believed to have contained the fatal bomb had been routed via the interline baggage system from Malta’s Luqa airport on an AirMalta flight to Frankfurt and then by feeder flight PA103A to Heathrow. This bag contained items of baby clothing that had subsequently been proven to have been made in Malta. The clothes were traced to a Maltese merchant, Tony Gauci, who became a key prosecution witness, testifying that he sold the clothes to a man of Libyan appearance, whom he later identified as Abdelbaset Ali Mohmed Al Megrahi, a former Libyan intelligence officer, head of security for Libyan Arab Airlines and director of the Center for Strategic Studies in Tripoli. Al Magrahi was later convicted for his part in the Lockerbie bombing and sentenced to life imprisonment, serving his sentence in Greenock prison, near Glasgow.

	1990
	PN muggers
	A leisure operator, Frank Grima,xe "Grima:Frank" murdered an allegedly ‘protected’ Nationalist thug who had repeatedly tried to extort money out of the catering establishments. Grima was acquitted in 1998.

	1991 Oct 24
	Mafia killing
	An explosion on the cruise ship La Valletta in Manoel Island claims the life of businessman Philip Formosa. The boat is believed to have been booby-trapped with liquefied petroleum gas. Formosa is known to have had links with Mafioso Mazzara del Vallo in Sicily.

	1995 Mar 6
	MLP rivalry
	A bomb explodes outside the main entrance of a block of flats in Sliema where Joe Pace, a Labourite businessman, lives.

	1995 Oct 26
	Mossad murder
	A certain Fathi Shqaqixe "Shaqi:Fathi; Islamic Jihad/Hizbollah" was shot in Sliema, a Lebanese journalist in London came across a dossier which highlighted intelligence activity in Malta. Shqaqixe "Shaqi:Fathi; Islamic Jihad/Hizbollah" was reportedly killed by Mossadxe "Mossad" agents as he was allegedly a member of a political organisation linked to the Islamic Jihadxe "Islamic Jihad" that was opposed to the peace accords that were negotiated between the Palestinian Authority and Israel in Oslo. He was travelling to Damascus allegedly using a false passport.

	1996 Jan 31
	MLP rivalry
	A powerful bomb destroys the Magic Kiosk in Sliema belonging to Labourite businessman Joe Pace.

	1996 May 16
	PN rivalry
	Attempt on the life of Richard Cachia Caruana, Personal Assistant to Prime Minister Dr Edward Fenech Adami.

	1997
	PN rivalry
	Former Nationalist sympathiser and former candidate Edward Vassallo,xe "Vassallo,:Edward; President Anti Communist Party"

xe "Vassallo,:Edward; President Anti Communist Party"

xe "Vassallo,:Edward; President Anti Communist Party" former president of the Anti Communist Party, who was actively engaged in political activities in the 1970s and 1980s, died in 1997 weeks after publicly stating on a radio talk-show that he would soon reveal politically sensitive information about the leader of the Nationalist Party.


PART 2 – Community punishments

“Community punishments” (‘sanzjonijiet komunitarji’) are hereby understood as any non-custodial penal sentences relating to the criminal courts; or rather any punishment that is, in the words of the law, not “restrictive of personal liberty” (Crim. Code, Chap.9 [henceforth: “CC”], Art. 7, Sub. 3). Saving the exceptions laid down in the law, the community punishments that may be awarded for crimes are interdiction or fine (also called “multa”; CC, Art. 7, Sub. 1). The community punishments that may be awarded for contraventions are fine (also called “ammenda”) or reprimand (CC, Art. 7, Sub. 2). Other community sentences include suspended sentence, probation order, conditional discharge, community service and combination order. 
In what follows, we shall first consider the historical development of community (non-custodial) sentencing policies in Malta (2.1). Next, each community punishment provided for by law in Malta shall be legally reviewed one by one (2.2).

2.1. – Historical development
Community punishments were conceived when the criminal justice system began to be seen as unnecessarily castigatory and retaliatory. The first in Malta to highlight the punitive outlook of criminal justice and propose alternatives in the line of restorative justice was the philosopher Nicholas Zammit in 1888. At the time, Malta was a British military colony and the Criminal Code used had been introduced not long before in 1854. This Code was partly based on Neapolitan criminal law and partly on English procedural law (Harding, 1994: 214) and is still the structural basis for the Criminal Code that is in force today. Though the 1854 Code was considered considerably progressive for its time (Ganado, 1991: 253), it understandably had a pronounced punitive temperament. Zammit wanted this to change. He suggested that the objectives of the criminal justice system would probably be better achieved if “rewards” (recompensa) were introduced in some cases instead of coertion and punishment (1888: 223). “If punishment,” says Zammit, “is capable of staving off the guilt, reward encourages virtue. Otherwise, the wagon of justice will be unable to move forward if not with just one wheel, hounding vice while forsaking virtue” (ibid.: 224). Zammit proposed to have penal justice revolutionised. “Substituting a sterile afflictive captivity with correctional discipline; legal chastisement with beneficial rehabilitation; the place of anguish with a school of righteousness, is a project worthy of our age and civilisation” (ibid., 293-4). Though Zammit’s proposals were been far-reaching, practically none of them were adopted, at least not immediately.

In 1900 an amendment was made to the Criminal Code that incorporated the spirit, if not the letter, of Zammit’s proposals. This amendment, commonly called ‘Articolo Venti Tre’ (Article Twenty-Three), gave the courts the powers to sentence first-time offenders to imprisonment with the provision of releasing them on personal guarantee not to re-offend within a specific period. This article can be considered the precursor of today’s conditional discharge (Scicluna, 2000: 357).

In 1919 the Commissioner of Police, William Bamford, took the personal initiative to exercise a system of parole. Prisoners were conditionally released on the basis of good conduct during their incarceration. In all, 22 prisoners were paroled during this period and none of them reoffended. The system was discontinued when Bamford was substituted as Commissioner in 1922 (Attard, 2000: 42).

In 1944 the system of parole, or release on licence, was proposed. This came from HM Commissioner of Prisons for England and Malta, Sir Alexander Paterson, in a report to the Governor of Mala. Paterson also proposed that the Probation Service should be established and that first-time offenders be given probation instead of prison sentences (Scicluna, 2000: 357).

In 1955, on his own initiative, Judge Joseph Flores began to implement part of Paterson’s proposals by utilising the social systems that were already in existence, the local police and the parish priests. This was the first that that a system of probation began to be used (ibid.).

In 1957 a Bill was presented to Parliament establishing the Probation Services and candidates were sent to England, at the University of Birmingham, to train as probation officers. The Probation of Offenders Act was enacted that same year. The system began to function in 1961, after the trainees completed their studies and returned to Malta (ibid., 358).

In 1980 a Juvenile Court Ordinance (former Chap. 71 of the Laws of Malta) was repealed and subsequently amended in 1985 and 1990 (Laws of Malta, 2006). It consists of a Magistrate sitting in a place different from that of the ordinary Courts of criminal jurisdiction at Valletta (Malta) or Victoria (Gozo). The Juvenile Court sits at Santa Venera. In this Court the Magistrate hears charges against, or other proceedings relating to, persons under the age of sixteen years. The physical setting of the Court is not like any other criminal court. According to the current presiding Magistrate, Dr Anthony Vella (2006: 57), the Court’s informality is intended to facilitate communication and comprehension. All those involved sit around a table, including the accused, his carers, and sometimes even the victim, and discuss the case and the best solution in the circumstances. Two persons, one of whom is a woman, assist the Magistrate, who consults with them in open Court. The Court is not, however, bound to abide by the opinion of the assistants, or anyone else involved in the proceedings. 

In 1990 an amendment to the Criminal Code (Art. 28A) was made to introduce suspended sentences. According to this amendment a court that passes a sentence of imprisonment for a term of not more than two years may order that the sentence shall not take effect unless, during a period specified in the order, the offender commits another offence punishable with imprisonment. In such cases, the amendment also made it possible (Art. 28H) that offenders with suspended sentences can be obliged to make restitution to the victim or to pay the victim a sum of money as may be determined by the court as compensation.

In 1993, Dr Louis Galea, the then Minister of Home Affairs, asked Prison Fellowship Malta (PFM) and Prison Fellowship International (PFI) for recommendations on a new approach to corrections, one that would do more than simply update its British colonial prison regime (Prison Fellowship International, 2006). After discussions, the government requested that PFI form an international team to assess criminal justice (and prison) conditions and make a series of recommendations. These recommendations became the framework for the government’s plan to reform its correctional system. PFI then became actively involved in the implementation of that plan. The government arranged for two of the PFI team to relocate to Malta and assume responsibilities in the reform efforts. One of these, Daniel Van Ness, worked from 1994 to 1996 at the Centre for Criminology at the University of Malta and consulted regularly with Ministry staff on revision of the prison regulations and other legal issues. In addition, the Home Affairs Ministry employed several PFM members; the government appointed others to key advisory positions. PFI staff visited Malta on a regular basis during the period of the project. The work centred on a document drafted by PFI and modified and adopted by the Cabinet as a White Paper on criminal justice reforms. The paper focused on RJ as a foundation for the reforms and identified a number of recommendations for sustained governmental attention. Some of these had to do with the treatment of prisoners and victims. When the project began, prisoner programming was virtually non-existent. With PFM’s assistance, community members and organizations began offering a range of educational and religious programs for prisoners. The government hired correctional social workers to provide probation supervision and pre-release assistance and to launch a victim-offender mediation programme. When the reform efforts began, little attention was given to the needs of crime victims. At its conclusion, the government had established a victim support task force within the Police Force to survey the needs of victims, to identify resources available to meet those needs and to organise community and government support. In 1995 the Minister responsible for the prisons was changed and practically the restorative project fell apart. The “new approach to corrections” that was in the minds of the PFI reformers was not subsequently sustained to the full and a mixture of punative/restorative attitudes prevailed. More importantly, the White Paper on the prison reforms proposed by Van Ness was not adopted.
Victim Support Malta (VSM) began in 2003 and is thus still relatively new on the criminal justice scene (Victim Support Malta, 2006).

Though the law provided for compensation in very restricted cases, in 2006 an amendment was made to the Criminal Code wherewith the principle of compensation was extended to all victims of crime (Art. 532). Furthermore, another amendment introduced the possibility of a compensation scheme (Art. 698). Th scheme is subject to the conditions and restrictions issued by the Minister and also subject to the considerations and qualifications given by the Minister in establishing a fund to finance such a scheme. The compensation scheme is of general application extending to all crimes, but may be limited to such crimes as may be specified in the regulations of the Minister. Compensation by government to the victim is only payable when the victim has exhausted all remedies available to him against the offender for the payment of damages suffered by the victim. The government may provide for a ceiling on the amount payable to any individual victim or group of victims by way of compensation under the scheme. The government subrogates in the rights of the victim against the offender for the payment of any sums received by the victim from the government in accordance with the scheme.
2.2. – Community punishments

The community punishments that are provided by Maltese law are basically nine, namely, interdiction, fine or “multa”, fine or “ammenda”, reprimand, suspended sentence, probation order, conditional discharge, community service  and combination order. Each one will be assessed below successively.
2.2.1. – Interdiction

Interdiction is either general or special (CC, Art. 10, Sub. 1). General interdiction disqualifies the person sentenced for any public office or employment, generally (ibid., Sub. 2). Special interdiction disqualifies the person sentenced from holding some particular public office or employment, or from the exercise of a particular profession, art, trade, or right, according to the law in each particular case (ibid., Sub. 3). Either kind of interdiction may be for life or for a stated time (ibid., Sub. 4). Temporary interdiction does not for one time exceed five years, except where the law especially prescribes a longer time (ibid., Sub. 5). Interdiction, whether for life or for a stated time, may, upon the application of the person sentenced to such punishment and on good grounds being shown to the satisfaction of the court by which the sentence was awarded, be discontinued at any time by order of the said court (ibid., Sub. 6). The court orders a sentence awarding general or special interdiction or a decree ordering the discontinuance thereof to be published in the Government Gazette, but, in respect of a decree ordering discontinuance as aforesaid, at the expense of the person concerned (ibid., Sub. 7). If any person sentenced to interdiction infringes any of the obligations arising from that punishment, he shall, on conviction, be liable to imprisonment for a term not exceeding three months and to a fine or “multa” (ibid., Sub. 8).

2.2.2. – Fine or “multa”
Where it is not otherwise specifically provided, the maximum of a fine (multa) is Lm500 (Maltese liri) or €1165 and the minimum is Lm10 or €23 (CC., Art. 11, Sub. 1). Where the maximum of a fine (multa) prescribed in the CC or in any other law is less than Lm10 or €23, the maximum shall be Lm10 or €23 and the minimum shall be Lm5 or €12 (ibid., Sub. 2). In default of payment of a fine (multa) within the period prescribed by law, such fine (multa) is converted into imprisonment at the rate of one day for every Lm5 or €12, provided that in no case (save as provided otherwise) shall imprisonment in substitution of a fine (multa) exceed 6 months if the fine is not higher than Lm2,000 or €4659, one year if the fine is not higher than Lm10,000 or €23,294, 18 months if the fine is not higher than Lm30,000 or €69,881 and two years if it is higher than Lm30,000 or €69,881 (ibid., Sub. 3).

2.2.3. – Fine or “ammenda”
Where it is not otherwise specifically provided, the maximum of a fine (ammenda) is Lm25 or €58 and the minimum is Lm3 or €7 (CC., Art. 13, Sub. 1). In default of payment of a fine (ammenda) within the period prescribed by law, the fine (ammenda) is converted into detention at the rate of one day for every Lm5 or €12 or a fraction thereof, provided that in no case (save as provided otherwise) shall detention in substitution for a fine (ammenda) exceed one month (ibid., Sub. 2).

A person sentenced to a fine (ammenda or multa) shall pay the same forthwith. Nevertheless the court may, for a reason to be recorded, order that the person sentenced shall pay the fine to the registrar within such period as the court in passing sentence shall direct (CC., Art. 14, Sub. 1). However, in the case of a fine (ammenda) of Lm25 or €58 or less, the said period shall not be more than ten days and, in the case of a fine (ammenda) of more than Lm25 or €58, or in the case of a fine (multa), the said period shall not be more than 1 month. However, in default of payment of the fine (multa or ammenda) within the time laid down by the court in its sentence or, failing a time-limit in the sentence, within the time of 1 week from the date of the sentence, the said fine shall be converted forthwith into imprisonment or detention as mentioned above as the case may be, and the police shall, by virtue of the authority conferred upon them by the sentence and by this proviso, arrest the person sentenced and shall escort him or her to the place designated according to law for the confinement of persons sentenced to a fine convertible into imprisonment or detention according to law (ibid.). 
Further, the court may, notwithstanding the provisions mentioned above, in passing sentence of a fine (ammenda or multa) determine any other period of detention or imprisonment which the offender shall undergo in default of payment thereof forthwith or within the prescribed time, as the case may be; but the period of detention or imprisonment so determined shall in no case exceed the period laid down before respectively (ibid.).

The court may also in its discretion in passing sentence or at any time thereafter direct that any fine (ammenda or multa) to which any person is sentenced, may be paid by instalments in such amounts and in relation to such recurrent intervals as the court may deem fit, but so nevertheless that the period over which the whole amount shall be paid shall in no case exceed three years, and that in default of payment of any one such instalment the whole of the amount outstanding shall become and be immediately due and payable, and all the provisions of the CC applicable to a sentence of fine (ammenda) or of fine (multa) and to arrest and detention or imprisonment, as the case may be, in default of payment thereof, shall apply to the same accordingly (ibid., Sub. 2).

2.2.4. – Reprimand.

Reprimand is an admonition (CC., Art. 15, Sub. 1). It is made in open court by the judge or magistrate who tried the offence (ibid.). Whosoever receives the reprimand or admonition with overt acts of contempt or want of respect, shall be liable to detention or to a fine or “ammenda” (ibid., Sub. 2).
2.2.5. – Suspended sentence

Suspended sentence of imprisonment was added to the CC in 1990 (and additionally amended in 2002). A court which passes a sentence of imprisonment for a term of not more than two years for an offence may order that the sentence shall not take effect unless, during a period specified in the order, being not less than one year or more than four years from the date of the order, the offender commits another offence punishable with imprisonment and thereafter a court competent to do so orders that the original sentence shall take effect (CC., Art. 28A, Sub. 1). A court shall not deal with an offender by means of a suspended sentence unless the case appears to the court to be one in which a sentence of imprisonment would have been appropriate in the absence of any power to suspend such a sentence by a suspended sentence order (ibid., Sub. 2). A court which passes a suspended sentence on any person for an offence shall not make in his or her case a probation order (see 2.6 below) in respect of another offence of which he is convicted by or before the court or for which he is dealt with by the court (ibid., Sub. 3). On passing a suspended sentence the court shall explain to the offender in ordinary language his or her liability if during the period of suspension of the sentence (called “operational period”; ibid., Sub. 1) he commits an offence punishable with imprisonment (ibid., Sub. 4). 

A suspended sentence which has not taken effect shall for all intents and purposes of law be deemed to be a sentence awarding punishment and nothing in the law shall be deemed to effect the applicability of any other punishment which may be awarded, or any suspension, cancellation, disqualification, forfeiture, loss or removal which may be ordered, together with the punishment of imprisonment so suspended (ibid., Sub. 5). However, The punishment awarded under a suspended sentence when that sentence has not taken effect shall be deemed to have expired on the expiration of the original operational period or of the substituted operational period (ibid., Sub. 5A). 

The provisions of a suspended sentence shall not apply to any imprisonment awarded in default of payment of a fine (multa) or of costs (ibid., Sub. 6). Furthermore, a suspended sentence order shall not be made (a) where the person sentenced is already serving a sentence of imprisonment, (b) where the person sentenced is a recidivist or (c) where the offence has been committed during a period of probation or of conditional discharge (see 2.7 below) under the Probation Act.

Where an offender is convicted of an offence punishable with imprisonment committed during the operational period of a suspended sentence and either he is so convicted by or before a court competent to deal with him or her in respect of the suspended sentence or he subsequently appears or is brought before such a court, then, unless the sentence has already taken effect, that court shall order that the suspended sentence shall take effect (ibid., Art. 28B, Sub. 1). If the further offence committed during the operational period is of an involuntary nature or if, in the case of any other kind of offence, the court is of opinion, in view of all the circumstances including the facts of such further offence, that it would be unjust to make a suspended sentence order, it may deal with the offender by (a) abstaining from making a suspended sentence order and the operational period shall then remain in force or (b) varying the original sustended sentence order by substituting for the operational period specified therein a period expiring not later than 4 years from the date of the variation (ibid., Sub. 2). However, if the court does not make a suspended sentence order, it shall state its reasons (ibid.). In proceedings for dealing with an offender in respect of a suspended sentence which take place before the Criminal Court any question whether the offender has been convicted of an offence punishable with imprisonment committed during the operational period of the suspended sentence shall be determined by the court and not by the verdict of a jury (ibid., Sub. 3). 
An offender may be dealt with in respect of a suspended sentence by the Court of Criminal Appeal, by the Criminal Court or, where the sentence was passed by the Court of Magistrates, by such court (ibid., Art. 28C, Sub. 1). Where an offender is convicted by the Court of Magistrates of an offence punishable with imprisonment and the court is satisfied that the offence was committed during the operational period of a suspended sentence passed by the Criminal Court, that court shall commit the offender in custody or on bail before the Criminal Court for the purpose of being dealt with in respect of the suspended sentence (ibid., Sub. 2). However, where the Court of Magistrates is of the opinion that the appropriate punishment for the further offence is imprisonment, after making the declaration of guilt of the offender in respect of such offence and stating its conclusion, where it is so satisfied, that the appropriate punishment for that offence is imprisonment, refer the case for the determination of the punishment to the Criminal Court by committing the offender to that court without pronouncing the term of imprisonment for the further offence (ibid., Art. 28E, Sub. 3). However, if the Criminal Court does not make such an order under, it shall determine the term of imprisonment for the further offence only.

A suspended sentence passed on an offender on appeal shall be deemed to have been passed by the court from which the appeal was made (ibid., Art. 28C, Sub. 3a). Additionally, the Juvenile Court shall be deemed to be a Court of Magistrates (Malta) or a Court of Magistrates (Gozo) as the case may be (ibid., Art. 28C, Sub. 3b).

If it appears to the Court of Criminal Appeal, to the Criminal Court or to the Court of Magistrates that an offender has been convicted of an offence punishable with imprisonment committed during the operational period of a suspended sentence and that he has not been dealt with in respect of the suspended sentence, that court shall, either ex officio or on the application of the Attorney General or of the Executive Police, as the case may require, issue a summons ordering the offender to appear before it on a date and at a time specified therein, or a warrant for his or her arrest (ibid., Art. 28D, Sub. 1). A summons or warrant shall direct the offender to appear or to be brought before the court in order to be dealt with in respect of the suspended sentence (ibid., Sub. 2).

Where an offender is sentenced for more than one crime, a suspended sentence order may be made if the single term of imprisonment deemed appropriate and fixed by the court in the sentence so suspended does not exceed 2 years and if the other conditions for a suspended sentence to be passed apply (ibid., Art. 28E, Sub. 1). No court dealing with an offender may vary the term of imprisonment awarded in the suspended sentence by reducing such a term (ibid., Sub. 5).

In dealing with an offender for an offence punishable with imprisonment committed during the operational period of a suspended sentence the court shall consider him or her a recidivist for the purpose of assessing any punishment to which he or she is liable for such further offence (ibid., Art. 28F). But the punishment awarded under the suspended sentence shall not be taken into account unless such sentence has taken effect and until the expiration or remission of such punishment (ibid.).

Where a sentence of more than six months imprisonment is suspended, the court may, in addition, make a suspended sentence supervision order (henceforeth: “supervision order”) placing the offender under the supervision of a supervising officer for a period specified in the order, being a period not exceeding the operational period (ibid., Art. 28G, Sub. 1). A supervision order shall specify the name, address and other identification particulars of the offender (ibid., Sub. 2). The supervising officer shall be a probation officer appointed under the Probation Act and named in the supervision order (ibid.). The supervision order may moreover require the offender to comply, during the whole or any part of the period of supervision, with such requirements as may be imposed by the court (ibid.). An offender in respect of whom a supervision order is in force shall keep in touch with the supervising officer in accordance with such instructions as he may from time to time be given by that officer and shall notify him or her of any change of address (ibid., Sub. 3). A supervision order shall cease to have effect if before the end of a period specified in it a court orders that the suspended sentence passed in the proceedings in which the supervision order was made shall have effect, or the order is discharged or replaced in accordance with the following provisions of this article (ibid., Sub. 5). A supervision order may be discharged on the application of the supervising officer or the offender by the court which made the order. If such order was made on appeal, the court from which the appeal was made shall be deemed to be the court which made the order (ibid., Sub. 6). The court which made the supervision order may replace it by an order extending its duration in accordance with any variation of the operational period of the suspended sentence (ibid., Sub. 7). On making or replacing a supervision order the court shall explain its effect in ordinary language to the offender (ibid., Sub. 8). If at any time while the supervision order is in force it appears to the court that made the order, on the written report of the supervising officer, that the offender has failed to comply with any of the imposed requirements, the court shall cause the offender to be brought before it on an appointed day and at an appointed time, and if the court, after hearing the offender, is satisfied that such failure has occurred, it may either in serious or repeated cases order that the suspended sentence passed in the proceedings in which the supervision order was made shall have effect or, without prejudice to the continuation of the order, impose on him or her a fine (ammenda) not exceeding Lm100 or €233 (ibid., Sub. 9). 
When making an order for suspended sentence, the court may enter in such order a direction obliging the offender to make restitution to the injured party of anything stolen or knowingly received or obtained by fraud or other unlawful gain by the offender to the detriment of such party by or through the offence to which the suspended sentence relates, or to pay to such party such sum of money as may be determined by the court in that direction as compensation for any such loss as aforesaid or for any damages or other injury or harm caused to such party by or through the offence; and any such order may include both a direction to make restitution and, in default, to pay as aforesaid (ibid., Art. 18H, Sub. 1). In any case in which it enters such a direction in its order, the court shall, in that direction, fix the time limit, not being longer than 6 months from the date of the direction, within which the restitution or payment of compensation specified in the direction shall be made by the offender (ibid., Sub. 2). The court shall determine the amount of any compensation directed to be paid after summarily hearing the parties, if they so wish, and any other evidence, including that of experts, it may deem relevant, but the amount of compensation so determined shall be without prejudice to the rights of either of the parties, or any other person interested, ensuing from the final liquidation of the amount due, if any, as may be subsequently agreed or adjudicated upon in a civil action or in any other manner permitted by law (ibid., Sub. 3). If the offender fails to comply with a direction within the time fixed by the court in that direction, the court shall on the sworn application of the party to whom such restitution or compensation is due, to be served on the offender, appoint a date and time not later than seven days from the date of service of the application, for hearing the parties (ibid., Sub. 4). If the court, after such hearing, is satisfied that the offender has failed to comply with its direction, it shall order that the suspended sentence shall take effect. The court may, however, for reasonable cause, grant to the offender a further peremptory period not exceeding 1 month, for complying with the direction (ibid., Sub. 5). The court shall abstain from taking cognizance of an application if such application is filed after the lapse of 3 months from the expiration of the time limit fixed by the court for compliance with such direction (ibid., Sub. 6). On entering a direction, the court shall explain to the offender in ordinary language his or her liability under this article if he fails to comply with that direction (ibid., Sub. 7).

For the purposes of any right of appeal an order made by a court that a suspended sentence shall take effect shall be treated as a sentence passed on the offender by that court for the offence for which the suspended sentence was passed (ibid., Art. 28I, Sub. 1). Nothing in the law shall affect the right of appeal of any person against conviction or sentence provided for in the CC (ibid., Sub. 2). But no appeal shall be permitted on the length of the operational period, on any variation of the operational period, on any direction given for the making of restitution or the payment of compensation, on the length of the time limit fixed for the making of such restitution or the payment of such compensation, or on the determination of the amount of compensation payable (ibid., Sub. 3).

2.2.6. – Probation order

The Probation Act (Chap. 6 of the Laws of Malta) was enacted in 2003. The court may, instead of sentencing the offender, make a probation order, that is to say, an order requiring the offender to be under the supervision of a probation officer for a period to be specified in the order of not less than one year and not more than three years (Probation Act, Art. 7, Sub. 1). Any such order shall only be made in three cases. First, if the offender is convicted of an offence, not being an offence punishable only with a fine (multa or ammenda), and not being an offence which apart from any increase of punishment in view of continuity or of previous convictions, which is punishable with imprisonment for a term not exceeding seven years (ibid., Sub. 2a). Secondly, if the court is satisfied that the supervision of the offender by a probation officer is desirable in the interest of securing the rehabilitation of the offender and/or protecting the public from harm from the offender or preventing the commission of further offences (ibid., Sub. 2b). And thirdly, if having regard to the circumstances of the case, including the nature of the offence and the character of the offender, the issue of such order is appropriate (ibid., Sub. 2c). However, where, in the opinion of the court, circumstances, which are to be clearly stated in the order, exist that merit the placing of the offender under a probation order in the case of an offence which, apart from any increase of punishment in view of continuity or of previous conviction, is punishable with imprisonment for a term exceeding 7 years but not 10 years, the court may make a probation order (ibid., Sub. 2). Furthermore, the Court may, if it deems it to be in the best interest of the person accused, issue a provisional order of supervision of the accused by a probation officer, even during any criminal proceedings, under such conditions as the Court may deem fit (ibid.).

In addition, a probation order may require the offender to comply during the whole or any part of the probation period with such requirements as the court, having regard to the circumstances of the case, considers necessary for securing the good conduct of the offender or for preventing a repetition by the offender of the same offence or the commission of other offences, and the court may also give to the probation officer such directions as it may deem necessary for securing these purposes (ibid., Sub. 3). A probation order may include requirements relating to the residence of the offender (ibid., Sub. 4). However, before making an order containing any such requirements, the court shall consider the home surroundings of the offender (ibid., Sub. 4a). Where the order contains any such requirements, the place at which the probationer is to reside there at shall be specified in the order (ibid., Sub. 4b). If the probationer is required to reside in an institution, the period for which the offender is required to reside shall not extend beyond twelve months from the date of the order (ibid.).

Where, in the opinion of the court, the mental condition of the offender is such as requires and as may be susceptible to treatment, but not such as to justify other measures or procedures, or where the court is satisfied that the offender is a drug addict and that proper arrangements have been or can be made for treatment, a probation order may include a requirement that the offender shall submit to treatment not exceeding the length of the order by or under the directions of a suitably qualified person with a view to the improvement of the offender’s mental condition or with a view to freeing the offender from drug addiction (ibid., Sub. 5). The treatment may as a non-resident patient in a hospital or other appropriate agency or institution, as a resident patient in a hospital or other appropriate agency or institution, or by or under the direction of a suitably qualified person as may be specified in the order (ibid.). In any such, case an amendment of the order may also be made on an application made by a suitably qualified person, in conjunction with the probation officer responsible for the treatment of the offender (ibid.).

Where the court deems that such an order may help in the rehabilitation of the offender, it may include as a condition in the probation order, an order that for a period not exceeding 6 weeks the probationer shall, when not required to be out to work or study, present himself or herself and remain at such residential institutions as may be approved by the Minister for the purpose, provided that such requirement may be restricted by the court to Saturdays and public holidays and the period after 7 in the evening on the eve of Saturdays and public holidays (ibid., Sub. 6).

Before making a probation order, the court shall explain to the offender, in ordinary language, the effect of the order including any additional requirements proposed to be inserted therein, and that if the offender fails to comply therewith or commits another offence, the offender will be liable to be sentenced for the original offence (ibid., Sub. 7). If the offender is not less than 14 years of age, the court shall not make the order unless the offender expresses willingness to comply with the requirements thereof (ibid.).

2.2.7. – Conditional discharge

The conditional discharge was introduced with the Probation Act of 2003. Where a court by which a person is convicted of an offence (not being an offence punishable only be a fine (multa or ammenda) and not being an offence which, apart from an increase of punishment in view of continuity or previous convictions, is punishable with imprisonment for a term exceeding 7 years) is of opinion that, having regard to the circumstances of the case, including the nature of the offence and the character of the offender, it is inexpedient to inflict punishment and that a probation order, a community service order (see 2.8 below) or a combination order (also see 2.9 below) are not appropriate, the court may make an order discharging the offender absolutely, or, if the court thinks fit, discharging the offender subject to the condition that he commits no offence during such period, not exceeding 3 years from the date of the order, as may be specified therein (Probation Act, Art. 22, Sub. 1). An order thus discharging a person subject to such a condition is referred to as “an order for conditional discharge”, and the period specified in any such order as “the period of conditional discharge” (ibid., Sub. 2).

Before making an order for conditional discharge, the court shall explain to the offender in ordinary language that if the offender commits another offence during the period of conditional discharge, the offender will be liable to be sentenced for the original offence (ibid., Sub. 3). Where a person conditionally discharged is sentenced for the offence in respect of which the order for conditional discharge was made, that order shall cease to have effect (ibid., Sub. 4).

If a person in whose case a community sanction or an order for conditional discharge has been made, is subsequently convicted by or before any court of an offence committed during the probation period or during the period of conditional discharge, the court can do two things: One, if it is the same court that had made the probation order, the community service order, the combination order or the order for conditional discharge, may deal with that person for the offence for which the order was made in any manner in which it could deal with the offender if he had just been convicted by or before that court of that offence (ibid., Art. 23, Sub. 1a). Two, if it is a different court, it shall commit that person before the court by which the probation order, the community service order, the combination order or the order for conditional discharge was made and such court shall as soon as practicable, cause such person to appear or be brought before it, and on proof to its satisfaction of the conviction in respect of the further offence, may deal with that person for the offence for which the order was made in any manner in which it could deal with the offender if he had just been convicted by or before it of that offence (ibid., Sub. 1b).

Where a person is dealt with for the offence for which he was placed on probation, a community service order, a combination order or conditionally discharged, it shall not be lawful for the court to place the offender under a community sanction or to make an order for conditional discharge (ibid., Sub. 2). This, however, shall not apply where the offence committed during the probation period or during the period of conditional discharge and for which the person is subsequently convicted, is a contravention or is a crime of involuntary homicide, or involuntary bodily harm, or involuntary damage to property (ibid., Sub. 3). 
For the purpose of a conditional discharge, the Court of Magistrates (Malta), the Court of Magistrates (Gozo) and the Juvenile Court shall be deemed to be the same court (ibid., Sub. 4a). Furthermore, the Court of Criminal Appeal in the determination of appeals from judgments of the Courts of Magistrates (Malta), the Court of Magistrates (Gozo) and the Juvenile Court shall be deemed to be a different Court from the Court of Criminal Appeal in the determination of appeals for decisions of the Criminal Court (ibid., Sub. 4b).

2.2.8. – Community service
Community services came into being with the Probation Act of 2003. A community service order may be given to an offender aged sixteen years and over, convicted of an offence for which, in the opinion of the Court, the appropriate sentence would be one of imprisonment (Probation Act, Art. 11, Sub. 1). Such an offence must not be punishable only by a fine (multa or ammenda) and cannot be an offence, which apart from any increase in punishment in view of the continuity or of previous convictions, is punishable with imprisonment exceeding seven years (ibid.). The court may, instead of sentencing the offender to imprisonment, order the offender to be placed on a community service order (ibid., Sub. 2). A community service order shall require the offender to perform unpaid work for a number of hours as specified in the order (ibid.). In any such case no order shall require the offender to perform less than 40 hours of work or more than 240 hours (ibid.).

The court shall not make a community service order unless the court is satisfied, after considering the offender’s circumstances and the pre-sentencing report (of a Probation Officer), that the offender is suitable to perform work under such an order (ibid., Sub. 3a). Next, that arrangements can be made for such work (ibid., Sub. 3b). Futher, that the offender has agreed to the order (ibid., Sub. 3c). And finally, that the offender has signed the community service work agreement form (ibid., Sub. 3d). Before making a community service order in respect of an offender the court shall explain to the offender in ordinary language the effect of the order and that if the offender fails to comply therewith or commits another offence, the offender will be liable to be sentenced for the original offence (ibid., Sub. 4). It shall be duty of the Director of Probation Services to assign work to the probationer in accordance with the community service order (ibid., Sub. 6). 

Where a court makes community service orders in respect of two or more offences of which the offender has been convicted by the court, the court may direct that the hours of work specified in any of those orders shall be concurrent with or additional to those specified in any other of those orders (ibid., Art. 12, Sub. 1). Where a court makes a community service order and there is in force in respect of the offender at the time of the making of that order another such order (made by the same or a different court) the court making the later order may direct in that order that the hours of work specified therein shall be concurrent with or additional to those specified in the earlier order (ibid., Sub. 2). When a court makes a community service order and there is in force a prison sentence or the offender is detained without bail, the community service order shall come into effect after the release of the offender from prison, provided that the community service officer in charge of the case is of the opinion that the offender is still suitable to perform community service work (ibid., Sub. 3). If the offender is not still suitable to perform the community service required, the community service officer shall return the case to the court (ibid.). In such cases the court shall deal with the offender as if the community service order had never been made (ibid.).

An offender in respect of whom a community service order is in force shall report to the relevant authority from time to time according to the instructions issued by the community service officer (ibid., Art. 13a). He or she shall perform satisfactorily for the number of hours specified in the order such work at such times as shall be directed by or on behalf of the relevant authority (ibid., Art. 13b). Additionally, he or she shall notify the community service officer to whom the offender is required to report under this subarticle of any change of his address (ibid., Art. 13c).

The work to be performed under a community service order shall be performed in the period of not less than 3 months and not more than 1 year beginning on the date of the order but, unless revoked, the order shall remain in force until the offender has worked under it for the number of hours specified in it (ibid., Art. 14, Sub. 1). Such directions shall, so far as practicable, avoid any interference with the times during which the offender normally works or attends a school or other educational or training establishment (ibid., Sub. 2). 
An offender who fails to comply with any requirement shall be guilty of an offence and, without prejudice to the continuance in force of the community service order, shall be liable on summary conviction to a fine (ammenda) not exceeding one Lm100 or €233 (ibid., Sub. 3). When an offender is convicted of such an offence, the court which had issued the order, in lieu of imposing a fine, either revoke the order or revoke it and deal with the offender for the offence in respect of which the order was made in any manner in which the offender could have been dealt with for that offence if the order had not been made (ibid., Art. 15). Where a community service order is in force, on application of the offender or the Director of Probation Services, and if it appears to the court to be in the interest of justice, having regard to the circumstances of the case, the court may extend the period of 1 year for 6 months, in order that the community service is carried out (ibid., Art. 16). In such cases the court shall summon the offender to appear before it and, if the offender does not appear in answer to the summons, it may order that the offender be brought under arrest (ibid., Art. 17).

2.2.9. – Combination order

The combination order came into force with the Probation Act of 2003. The court may, instead of sentencing the offender to imprisonment, order the offender to be placed on a combination order. A combination order shall require the offender to be placed under probation supervision and perform a community service order (Probation Act, Art. 18). Nevertheless, such order shall not require the offender to perform less than 40 hours of work or more than 100 hours in addition to any number of hours of work still to be performed under any previous community service order (ibid.). An offender in respect of whom a combination order is in force shall report to the probation officer assigned to him from time to time according to the instructions issued by the probation officer, report to the relevant authority from time to time according to the instructions issued by the community service officer, perform satisfactorily for the number of hours specified in the order such work at such times as shall be directed by or on behalf of the relevant authority, and notify the community service officer to whom the offender is required to report under this subarticle of any change of his address (ibid., Art. 19).

The provisions of the Probation Act applicable to probation orders and community service orders (see above) apply also to combination orders (ibid., Art. 20).

PART 3 – THE impact of ‘radicalisation’ 
on community punishments

‘Radicalisation’ denotes an exclusively zealous and fixated conviction that is generally simplistic and reductivist in nature. ‘Simplistic’ because it simplifies to the point of absurdity the immense diversity of nature and human beings; ‘reductivist’ because it reduces the whole range and scale of theocracies and philosophies to one monochrome position: the good (“us”) and the bad (“not-us”). This conviction and perspective is almost invariably accompanied with a moral and ethical attitude that is characterised by a toneless and uncompromising dichotomy that regards the “not-us” human category as evil beings intent on contaminating, smearing or destroying the “us” ones. This position is usually a mixture (or rather a muddle) of cultural/religious/political, sometimes ethnical, beliefs.
Taking this scenario, a crucial question challenges criminal justice practitioners: Can educational processes of empowerment neutralise the powerful muscle of indoctrination in individuals? And further: Are community punishments a feasible vehicle of educational empowerment? In what follows, first we pursue a philosophical question, one that concerns empowerment and its educational methods (3.1). Then, we deal with community punishments, their incidence and validation (3.2). Finally, we shall explore the impact of ‘radicalisation’ on community punishments, and vice versa (3.3).
3.1. – Education as empowerment

In the philosophy of education, indoctrination refers to the transmition of ideas to an object whose critical functions are, naturally or artificially, neutralised. The concept, in other words, implies uncritical acceptance on the part of the object, and also some deliberation on the part of the subject. The educational philosopher Ivan Snook (1972, 16‑67; in Huttunen, 2003) divided into four classes the criteria that have been used in educational literature to denote that teaching that is a form of indoctrination or has elements of indoctrination, namely:

(i)
The method of teaching as a criterion of indoctrination

(ii)
The content of teaching as criterion of indoctrination

(iii)
The intention of teaching as criterion of indoctrination

(iv)
The consequence of teaching as a criterion of indoctrination

Indoctrination, then, in more specific terms can be considered to be the unethincal influencing by means of method, content, intention and/or consequence. This contrasts sharply with the postmodern understanding of individual growth and collective responsibility. In other words, it contradicts its very politics. As a Maltese philosopher, Kenneth Wain, explains (2004: 225-6), the all important term in the philosophy of education is “learning”, rather than “education”. The reason being that “learning” is governed by the postmodern operational norms of effectiveness and efficiency (in one word, performativity) and guided by sociopolitical objectives that list self-independence, social cohesion, and employability as their priorities. “Indoctrination”, or even “education”, belies these objectives.

In some respects, ‘radicalisation’ and indoctrination are similar to each other, though  the latter seems to have added elements that give it a character all of its own. First of all, both of them deactivate the critical faculties of the object; and both have a calculating and purposeful subject. However, ‘radicalisation’ implies more than mere compliance to planned intent. Basically, it entails four main additional qualities that give it its fiendish moral fibre. First, it relies on a ‘Manichaean’ view of reality, typified by a categorical dualistic conception of the world, one being made up of wholly positive and wholly negative forces devoid of any intermeding positions. Of course, the people involved in the ‘radicalisation’ instruction are invariably on the side of the positive forces. Secondly, it views history in apocalyptic terms, portending the danger or threat of imminent disaster and total or universal destruction through the use of exaggerated predictions of or allusions to the triumph of the negative forces over the positive ones. This view comprises a sense of urgency that requires earnest resolve and determination on the part of those involved. Thirdly, it functions within the context of an ethical imperative of the highest order, inculcating in its devotees a profound sense of (generally religious) duty. The key factor here will be utter and unquestionable devotion to some moral principle. Finally, it engrosses people on a highly personal and individualistic level, working with the concept that the ultimate outcome between the forces of evil and the forces of good somehow wholly depend on the ‘radicalised’ person involved and his or her specific action. Marc Sageman, in his outstanding research Understanding Terror Networks (2004), seems to confirm these qualities of ‘radicalisation’. It is factors internal to the group, Sageman contends, rather than external ones which are most significant in the transformation of potential candidates into global jihadis. This conclusion is also confirmed by Charles Rault, Director of the International Security Research & Intelligence Agency (ISRIA) and International Security Consultant (2006). Rault suggests that ‘radicalised’ organisations such as Al Qaeda presents the West as ‘a perfect scapegoat that only deserves to “believe” or to die. It is through this ‘Manichaean’ and apocalyptic tenet that it gains its strength as ‘a widespread and trustful message for muslims’.
All of ‘radicalisation’’s didactic method is intensely different from any true ‘learning’ process of education. For ‘learning’ views reality as an ongoing process of discovery and growth; it considers advancement in terms of gradual progress and development; it is based on the principles of tolerance, respect and democratic structures of thought; and finally, it does not isolate or segregate individuals but involves them in community work and directs them to processes of dialogue and exchange of ideas.

3.2. – Community sentences

A major problem encountered in the process of compiling this report had been the lack of sufficient or reliable statistics as regards the nature of court sentences, particularly community ones. Contact with court services for assistance in this regard proved to be futile. The researcher was informed that no such data is automatically captured. Similarly, the search engines provided at the court website concerning the publication of sentences proved to be inadequate for the purposes of this research. In practice, this meant that no statistical data could be given here with regard to the quantity of community services that the courts awarded along the years and to whom, or in relation to which offences, it had done so. Alternatively, in order to come up with some form of data the researcher had to rely on google searches of the courts’ website. This directed the researcher to various relevant comments made by the courts when awarding particular community sentences, providing an idea, at least, of the thinking processes of magistrates and judges in this regard.
Fines (‘multa’ or ‘ammenda’) – In cases when the offender fails to pay in due time fines imposed by the courts, Judge Caruana Colombo (The Police vs. Nazzareno Bonnici; Jan 16, 1992) declared that the court cannot but commute the fines into a prison term or detention. The court, however, cannot converse the fines, nor cancel them or substitute them with some other punishments. In The Republic vs. Ravi Ramani (Jan 24, 1989), Judges Harding, Herrera and Agius declared that ‘conversion of a fine (‘multa’) is only applicable in the case of multiplicity of fines’. In some cases, the court may choose between awarding a prison sentence or a fine. In The Police vs. George Zammit (Jun 30, 1962), Judge Harding stated that the court can award a fine only in cases when it reckons that, ‘for special reasons, a pecuniary punishment is adequate for the crime committed’. It is the court’s duty, Judge Harding declared, that the ‘special reasons’ that should guide the court in such cases ‘should not be interpreted as referring to the offender but to the crime’.

Reprimands (‘twissija’, ‘canfira’, ‘tweddiba’) – From its very nature according to law, reprimands indicate minor infringements of the law. As stated by Magistrate Vella (The Police vs. Joseph Cuschieri; Oct 22, 2001), a reprimand ‘is never a punishment that corresponds to what the law defines as “crimes” but only to those that it defines as mere “contraventions”’.

Suspended sentences – The rationale guiding the awarding of suspended sentences by the courts in Malta seems to be somewhat conservative. In The Police vs. Joseph Said (Nov 26, 1992), Judge Caruana Colombo declared that ‘a suspended sentence – similarly to a probation order or conditional discharge – should be applied only as an exception and not as a rule. A suspended sentence should be awarded in cases in which the court, because of particular circumstances, reckons that it is not opportune to apply the “normal” punishment prescribed by law’. What would be ‘opportune’ or not is left to the court to decide. It is certain that in cases involving crimes that are, according to law, not punishable with incarceration, awarding a suspended sentence should not be considered by the courts. Judge Caruana Colombo categorically declared as much in The Police vs. Spiridione Azzopardi (Aug 14, 1991). He stated that ‘the court should not deal with an offender by way of a suspended sentence except when the court reckons that a case merits a prison sentence’. Even in such cases, if the offender is a relapse, no suspended sentences can be awarded (Magistrate Scicluna, The Police vs. Christopher Agius, Sept 7, 2004).

Probation orders – Perhaps the same tradtional rationale is applied by the courts of Malta in relation to probation orders. In The Police vs. Pasquale Debono (Dec 12, 1961), Judge Harding stated that, ‘though it is true that probation is a means to attain, in opportune cases, redentive and immaginative (sic.) justice, it should not be applied indescriminately. When thinking of awarding a probation order, the court, without overlooking the interests of the community above all, should consider both the nature of the crime committed and the character of the offender’. That probation is a community punishment doesn’t seem to have been taken into consideration. In another case (The Police vs. Emmanuele Abela; Nov 10, 1962) Judge Harding stressed the point that an offender should never be awarded probation ‘if the facts do not justify such a sanction’. What this means exactly is left to the immagination.
This rationale is not only one judge’s personal opinion. As seen above, in The Police vs. Joseph Said (Nov 26, 1992) Judge Caruana Colombo had also declared that a probation order ‘should be applied only as an exception and not as a rule’. Chief Justice De Gaetano also made a similar point in The Republic vs. Mario Sghendo (Feb 2, 2002). He declared that, in that particular case, the court would perhaps have been inclined to award a probation order if the offender had been some small boy or a reckless young man (‘xi tifel zghir jew zaghzugh mohhu fuq ir-rih’). Having said this, the Chief Justice went on to state that it was ‘his firm conviction that if certain youngsters ... were right away and resolutely shown the inside of a prison cell for a few days and given immediate help for some maladjustments in their social life, many of them would certainly not advance [to more serious crimes], as unfortunately so often happens’ (‘Din il-qorti hi tal-ferma konvinzjoni illi kieku certi zghazagh ... jintwerew mill-ewwel u bla titubazzjoni kif inhi cella tal-habs ghal ftit granet u jinghataw ghajnuna immedjata ghal xi malaggustament fil-hajja socjali taghhom, hafna minnhom zgur ma jigradwawx ghal [reati aktar serji] kif, sfortunatament, spiss jigri’).

Conditional discharges – As seen above, in The Police vs. Joseph Said (Nov 26, 1992) Judge Caruana Colombo declared that a conditional discharge ‘should be applied only as an exception and not as a rule’.
3.3. – ‘Radicalisation’ vs. Community punishments
From what has been stated above it can easily be deduced that the Maltese courts are generally not quite sympathetic to community punishments. By far, the preferable punishment is incarceration; and once in prison, an inmate is not provided with any rehabilitative or therapeutic service (MDD, 2007). Prison in Malta is predominantly considered as a place of custody. Anyway, nearly every Maltese terrorist involved in the violent acts mentioned above in Section 1.6 were either not arraigned to court or simply acquitted. For instance, despite much speculation, the most serious terrorist acts committed during the ’70s and ’80s – those involving the political murders of Karen Grech (Dec 29, 1977) and Raymond Caruana (Dec 5, 1986) – are still unresolved unto this very day. 

At this point, it can be safely concluded that it has never been the belief of the Maltese courts that community punishments were in any way appropriate to deal with cases of terrorist acts brought about by ‘radicalisation’. What seems to have neutralised ‘radicalisation’ in Malta had not been any form of community punishment or even incarceration, but, as explained above in Section 1.5, the ‘culture change’ that ensued in the 1990s. First of all, it must be said that the creation of ‘radicalisation’ seems to have been due to specific political decisions in the context of a power game. These were characterised by confrontation, provocation and ‘demonisation’ tactics. Secondly, that the end of ‘radicalisation’ had been brought about when these same methods were no longer convenient and power had been secured. In any case, ‘radicalisation’ had been a contextual tool used by ambitious politicians to gain power. All six of the fundamental elements of ‘radicalisation’ mentioned above in Section 3.1 – the neutralisation of the object’s critical powers, the deliberation on the part of the subject, the dualistic conception of the reality, the prognosis of imminent disaster, the profound sense of duty and the personalistic view of responsibility – had all been at work within the context of manipulated motives and objectives.
Epilogue

In conclusion, we shall return to the question put forward at the beginning of this essay, namely, Is the sway of empowerment commanding enough so as to neutralise the muscle of indoctrination? This question may be answered on two levels of possible educational structures. In a general sense, it may refer to broad (maybe national) learning strategies; and in a particular sense, to judiciary and penal processes. It will be concluded that the above-mentioned neutralisation occurrence had been effected more on the former, than on the latter, level.
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